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QUESTIONS PRESENTED 

1. Was appellant entitled to the benefits of Title 5 USCA, 
Section 652(a) ? 

2. Was appellees’ determination of appellant’s ineligibil¬ 
ity for employment arbitrary, capricious, and not based on 
substantial evidence? 

3. Did the trial Court err in basing its opinion solely on 
a finding that appellant did not qualify for the benefits of 
the Veterans Preference Act of 1944, and failing to make 
any finding as to whether the appellees’ determination of 
intentional fraud, which deprived appellant of the benefits 
of the Veterans Preference Act of 1944, was or was not ar¬ 
bitrary, capricious, or not based on substantial evidence? 



INDEX. 


Page 

Jurisdictional Statement .I l 

Statement of the Case. 2 

Statutes and Regulations Involved. 2 

Summary of Argument.j 3 

Argument: 

I. Appellant was a “person in the classified civil 
service” within the meaning of 5 USCA 652(a) j 3 

II. Appellant’s dismissal was arbitrary and capri¬ 
cious in that it was not based on a finding of 
intentional false statement or fraud or sub- ! 
stantial evidence thereof. 4 

III. The court below erred in failing to make any 
determination with respect to relief requested 
by appellant other than a finding that he had no 
rights under section 14 of the Veterans Prefer- 
ence Act.j 7 

Conclusion .; 8 

TABLE OF CASES. 

Bailey v. Bichardson, 86 Apr). D. C. 248, 182 F. 2d 46, i 

53, aff’d 341 U. S. 918 .; 3 

Darn-ell v. Darnell , App. D. C. No. 11298, decided Nov. 

13, 1952 .| 4 

Dismuke v. United States, 297 U. S. 172, SO L. ed. 561, I 

566 (1936) ... 8 

First National Bank v. Ford, 30 Wvo. 110, 216 Pac. 691 4 

Gadsden v. United States, 78 F. Supp. 236 (Ct. Cl. 1948) ! 7 
Lloyd Sabaudo Societa Anomina v. Elting, 287 U. S. 

329, 335, 77 L. Ed. 341 (1932) .j 6 

Marburg v. Madison , 1 Cranch 137, 2 L. ed. 60 (1803) 8 

Public Motor Service v. Standard Oil Co., 69 App. D. C. 

89, 91, 99 F. 2d 124, 126 (1938) .! 4 

United States v. Colorado Anthracite Co., 225 U. S. 

219, 226 . j 7 

















11 


Index Continued. 


Page 

United States ex rel. Vajtauer v. Commissioner of Im¬ 
migration, 273 U. S. 103, 71 L. Ed. 560 . 6 

United States Wunderlich, — U. S. —, 96 L. ed. 67 

(1951) . 7 

Universal Camera Corp. v. NLKB, 340 U. S. 474, 95 L. 

ed. 456 (1950) . 

Wittner v. United States,IQ F. Supp. 110 (Ct. Cl. 1948) 
Handbook of the Law of Evidence, p. 21 (1952). 


S’. Rep. No. 752, pp. 30-31, 79th Cong., 1st Sess., on 
“Substantial Evidence” . 6 


CD l— rfH CD 








IN THE 


i 


United States Court of Appeals 

Fob the District of Columbia Circuit 


No. 11278 
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CARL GRAY, Administrator of Veterans Affairs 

HARRY B. MITCHELL, Chairman, and others 
constituting the U. S. Civil Service Commission 

JAMES E. ROSSELL, as Regional Director of the Second 
U. S. Civil Service Region, New York, New York 

Appellees. 


Appeal from Judgment of the United States District 
Court for the District of Columbia 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

This is a suit by appellant for a declaratory judgment to 
the effect that he was improperly removed from a civil 
service position. Judgment was entered on September 26, 
1951 (J. A. 43). This Court has jurisdiction to review 
the judgment below under 28 USCA 1291. The Court be¬ 
low denied plaintiff’s motion for summary judgment and 




2 


granted defendant’s motion for summary judgment dis¬ 
missing the complaint. 

STATEMENT OF THE CASE 

Appellant was given a war service appointment as Voca¬ 
tional Advisor, Veterans Administration, on October 1, 
1945, and, after competitive examination, was converted to 
permanent status on April 27, 1948, subject to 5 CFR 
#2.104. On September 27, 1949 appellant was removed 
from his position on the ground of unsuitability for fed¬ 
eral employment. On July 14, 1950 the Board of Appeals 
and Review, U. S. Civil Service Commission, made a final 
determination that appellant was ineligible for employ¬ 
ment by reason of a fraudulent answer to Question 36 (b) 
of Application Form 57. 

STATUTES AND REGULATIONS INVOLVED 

Title 5 U.S.C.A. #652(a) provides: 

“No person in the classified civil service of the 
United States shall be removed * * * except for such 
cause as will promote the efficiency of such service 

* # * ? j 


Title 5 CFR, Section 9.101 provides: 

“The employing agency shall remove * * * any em¬ 
ployee in the competitive service whose conduct or 
capacity is such that his removal * * * will promote the 
efficiency of the service. The grounds for disqualifica¬ 
tion * # * stated in Section 2.104(a) (2) through (8) of 
this chapter shall be included among those constituting 
sufficient cause for removal * * 

Title 5 CFR, Section 2.104(a) (4) provides: 

<<(a) * * * an eligible may be denied appointment 
for any of the following reasons: 

(4) Intentional false statements or deception or 
fraud in * * * appointment.” 





SUMMARY OF ARGUMENT 


Appellant held the position of Vocational Advisor, Vet¬ 
erans Administration, having been converted to permanent 
status on April 27, 1948. As a permanent employee,; he 
was entitled to the benefits of 5 USCA 652 (a), i.e. a right 
not to be removed ‘‘except for such cause as will promote 
the efficiency” of the service. Under the Civil Service 
Commission rules, i.e. 5 CFR 9.101 and 2.104(a) (4), inten¬ 
tional fraud, as distinguished from apparent fraud or any 
other kind of fraud, could constitute such cause. However, 
a finding of such intentional fraud must be supported by 
substantial evidence. In this case there was no such evi¬ 
dence, but on the contrary, the dismissal of appellant was 
arbitrary, capricious and not supported by substantial 
evidence. 

ARGUMENT 

I. 

Appellant Was a “Person in the Classified Civil Service” 
Within the Meaning of 5 USCA 652(a). I 

Appellant was converted to competitive status on April 
27, 1948 (J. A. 27). At that time he became a “person 
in the classified civil service,” and entitled to the benefits 
of 5 USCA 652(a), regardless of whether his appointment 
might or might not be subject to a condition subsequent. 
All appointments are subject, for example, to the condition 
subsequent of discharge for cause. As stated by this Court: 

“A person is in the classified civil service when he 
has a competitive status and occupies a classified posi¬ 
tion in the executive branch of the Government.” 
(Bailey v. Richardson , 86 App. D. C. 248, 182 F. 2d 46, 
53, a fif’d 341 U. S. 918; see also Statutory Definition 5 
USCA #679.) ! 

Appellant met all the requirements of this definition upon 
appointment on April 27,1948. 
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n. 

Appellant’s Dismissal Was Arbitrary and Capricious in 
That It Was Not Based on a Finding of Intentional 
False Statement or Fraud or Substantial Evidence 
Thereof. 

As a person in the classified service, appellant could only 
be removed for such cause as would promote the efficiency 
of the service (5 USCA 652(a)). Under Commission rules 
an intentional false statement or intentional fraud could 
constitute such cause (5 CFR 9.101 and 2.104(a) (4)). It is 
a basic principle of law that the burden of proof where 
fraud is an issue requires more than a mere preponder¬ 
ance of credible evidence. Fraud must be established by 
“clear and convincing proof.” Public Motor Service v. 
Standard Oil Co., 69 App. D. C. 89, 91, 99 F. 2d 124, 126 
(1938); Darnell v. Darnell, App. D. C. No. 1129S, decided 
Nov. 13, 1952; First National Bank v. Ford, 30 Wyo. 110, 
216 Pac. 691; Tracy, Handbook of the Law of Evidence, p. 
21 (1952). To deprive a person of valuable statutory and 
regulatory rights on the basis of a finding of fraud where 
such a burden of proof has not been sustained is not only 
arbitrary and capricious, but unconstitutional as a denial 
of due process, as well. 

Under 5 CFR 2.104(a)(4), appellant could only be re¬ 
moved upon a finding of intentional false statement or 
fraud. No such finding was made. In the letter of Sep¬ 
tember 23, 1949 (J. A. 37) it is charged that appellant 
“failed to admit that he was discharged from his Army 
Commission * * * under other than honorable conditions.” 
There is no mention of intentional deception. In the letter 
of March 15, 1950 affirming his removal, appellant is ad¬ 
vised that “had the true circumstances been known con¬ 
cerning this separation there is a possibility that you would 
not have received your appointment (J. A. 39).” (Empha¬ 
sis supplied.) This is not clear and convincing proof of 
intentional fraud. In the letter of April 7, 1950 appellant 
is advised that even though he had received an honorable 
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discharge on one occasion, the existence of a discharge un¬ 
der questionable circumstances on another occasion makes 
him ineligible for employment (J. A. 40). Apparently the 
ambiguity of question and answer in item 36 of application 
form 57 is intended as clear and convincing proof of inten¬ 
tional fraud as required by 5 CFR 2.104(a) (4). As a mat¬ 
ter of actual fact appellant did receive an honorable dis¬ 
charge from the Army in November, 1942 (J. A. 8). On 
July 21, 1944 appellant was reverted to inactive status sub¬ 
ject to military recall. His report of separation (WDAGO 
Form 53, item 27) did not specify a type of discharge in 
the boxes “honorable”, “dishonorable”, or “other” (J. 
App. 9). On January 3, 1945, appellant was advised by 
the Army “By direction of the President, you are dis¬ 
charged effective this date * * * ” (J. A. 10). 

No type of discharge was specified. 

Yet the basis for dismissing appellant is the fact that in 
his Form 57 civil service application, Question 36(b), which 
reads “Is the word ‘honorable’ or the word ‘satisfactory’ 
used in your discharge or separation papers * * *?”, ap¬ 
pellant answered “yes” (J. A. 40). 

Appellant’s testimony was that in answering Question 
36(b) he was referring only to his honorable discharge (J. 
A. 35). The Federal Personnel Manual dated January 9, 
1948, at page VI-S provided “the nature of separation from 
a later period of military service does not affect the right 
to preference on the basis of honorable separation from a 
prior period of recognizable service”, and at page VI-10 
provided “subsequent discharge under conditions other 
than favorable from a period of recognizable or non-recog- 
nizable military service does not affect the right of the ex- 
service man or woman to preference”. In November, 1944, 
the U. S. Civil Service Commission granted appellant an 
unconditional preference (J. A. 9). . 

Against this background it is submitted there could be 
neither a finding nor the basis for finding clear and con¬ 
vincing proof of intentional fraud in answering the said 
Question 36(b) of Form 57. The evidence of record does, 
not support it. 


i 
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Indeed, the Commission’s minutes of July 14, 1951 indi¬ 
cate the Commission had no idea that appellant’s dismissal 
would “promote the efficiency of the Service” as required 
by 5 USCA 652(a), but on the contrary it contemplated re¬ 
hiring him (J. A. 41). The weakness of appellees’ foun¬ 
dation for a finding of intentional fraud is shown in the 
letter of Julv 14, 1950 which states “It mav not be con- 
eluded that there was no false statement on your part” in 
answering said Question 36(b). Instead of sustaining the 
burden of clear and convincing proof of intentional fraud, 
appellees shift the burden to appellant and put him in the 
position of overcoming a presumption of intentional fraud. 
It is submitted that such a procedure is violative of every 
concept of due process and is arbitrary and capricious. 

The federal courts have never retreated from the prin¬ 
ciple that administrative decisions are always subject £o 
review when there is no substantial evidence to support the 
decision. Thus in Lloyd Sabando Societa Anomina v. Bit¬ 
ing, 287 U. S. 329, 335, 77 L. Ed. 341 (1932) the Supreme 
Court said “The action of the Secretary is, nevertheless, 
subject to some judicial review, as the courts below held. 
The courts may determine whether # * * there was any evi¬ 
dence before him to support his determination, compare 
United States ex rel. Vajtauer v. Commissioner of Immigra¬ 
tion, 273 U. S. 103, 71 L. Ed. 560, and whether the pro¬ 
cedure which he adopted in making it satisfies elementary 
standards of fairness and reasonableness essential to the 
due administration of the summary proceeding which Con¬ 
gress has authorized.” As a treatise writer has said “An 
administrative order which is based upon a finding on an 
administrative question which is not supported by substan¬ 
tial evidence must be set aside as arbitrary and a denial of 
due process.” 2 Vom Baur, Federal Administrative Law, 
p. 56S (1942 ed.). See also Universal Camera Corp. v. 
NLl^B, 340 IT. S. 474, 95 L. Ed. 456 (1950); Administrative 
Procedure Act (5 USCA 1001, 1009(e) and S. Rep. No. 
752, pp. 30-31, 79th Cong. 1st Sess. on “Substantial Evi¬ 
dence”, S. Doc. No. 248, 79th Cong., 2d Sess. 155. 
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The Supreme Court has said “ * * * fraud should be 
alleged and proved, it is never presumed.” United States 
v. Wunderlich, — U. S. —, 96 L. Ed. 67 (1951) citing United 
States v. Colorado Anthracite Co., 225 U. S. 219, 226. j The 
Court below erred in not determining whether appellees’ 
decision was based on clear and convincing proof of in¬ 
tentional fraud. Lacking such proof, the decision is not 
supported by substantial evidence. 

i 

in. 

The Court Below Erred in Failing to Make Any Determina¬ 
tion With Respect to Relief Requested By Appellant 
Other Than a Finding That He Had No Rights Under 
Section 14 of the Veterans Preference Act. 

The Court below erred in holding that the appellees’ de¬ 
cision on the question of intentional fraud is beyond judi¬ 
cial review. In Gadsden v. United States, 78 F. Supp. 126, 
(Ct. Cl. 1948) the Court, in deciding a civil service em¬ 
ployee case, said: 

“In innumerable cases it has been held that where 
discretion is conferred on an administrative officer to 
render a decision, this decision must be honestly ren¬ 
dered, and that if it is arbitrary or capricious, or 
rendered in bad faith, the courts have power to review 
it and set it aside. * * * The Court will not substitute 
its judgment for that of the administrative officer, but 
the employee nevertheless has the right to the honest 
judgment of the administrative officer. If that officer 
docs not render an honest judgment but acts arbitra¬ 
rily, capriciously or maliciously, then undoubtedly the 
rights of the employee have been violated.” 

Again in Wittner v. United States, 76 F. Supp. 110 (Ct. 
Cl. 1948) the need for substantial evidence to support ad¬ 
ministrative decisions in civil service cases was emphasized: 

“In holding that the procedure is mandatory We do 
not undertake to pass upon whether the charges made 
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pursuant thereto are proved unless it be found that 
there is no substantial evidence upon which a finding 
could be based.” (Emphasis supplied.) 


In Dismuke v. United States, 297 U. S. 172, 80 L. Ed. 
561, 566 (1936), a government employee case, the Court 
states that the factual determinations of an administrative 
officer need not be accepted if “arbitrary or capricious or 
unsupported by evidence.” 

The trial Court erred in failing to determine whether the 
factual determination on the question of intentional fraud 
by appellees was arbitrary or capricious or unsupported 
by substantial evidence, in failing to make determinations 
on the other prayers for relief requested hv appellant, and 
by ignoring all allegations in the pleadings but the question 
of applicability of Section 14 of the Veterans Preference 
Act. 


CONCLUSION 


The Supreme Court long ago established the principle 
of judicial review of legislative action. Marburg v. Madi¬ 
son, 1 Cranch 137, 2 L. Ed. 60 (1803). Surely the trial 
Court’s duty is no less as to quasi-judicial and quasi-legis¬ 
lative aspects of administrative action. 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be reversed and the cause 
remanded with directions to grant appellant’s motion for 
declaratory judgment. 

Carl L. Shipley, 

Samuel Resnicoff, 

Attorneys for Appellant. 
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Filed Oct. 5, 1950 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action 4352-50 

Samuel Kohlberg, 93-07 6Sth Avenue, Forest Hills, N. Y., 

Plaintiff , 


v. 

Carl Gray, as Administrator, Veterans Administration, 
Harry B. Mitchell, Chairman and others constituting 
the United States Civil Service Commission, Washing¬ 
ton, D. C., and James E. Rossell, as Regional Director 
of the Second United States Civil Service Region, New 
York, N. Y., Defendants. 

Complaint for Declaratory Judgment 

The Plaintiff, by his attorneys, Culbertson, Briggs and 
Pendleton and Samuel Resnicoff, respectfully shows to this 
Court and alleges for his complaint: 

First: That this action is for a declaratory judgment; 
to review, vacate and annul a determination made on or 
about September 27,1949, which terminated plaintiff's serv¬ 
ices as a Vocational Advisor (Psychologist), Veterans Ad¬ 
ministration, New York Regional Office^ to reinstate plain¬ 
tiff to his quondam position as a Vocational Advisor, etc., 
with the same rights, privileges and status enjoyed by him 
prior to the determination being reviewed herein and for 
equitable relief arising under the Laws of the United States 
and involves a matter in controversy which exceeds the sum 
or value of Three Thousand ($3,000.00) Dollars, exclusive 
of interest and costs. 

Second: That plaintiff is a citizen of the United States 
and resides at 93-07 68th Avenue, in the Borough of Queens, 
City and State of New York. 

Third : That on or about the 6th day of February, 1942 
plaintiff was inducted into the Army of the United 
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2 States as a Private and thereafter on the 10th day of 
November, 1942, was honorably discharged (W.D.A. 
G.O. Form 55) to accept appointment as a Second Lieuten¬ 
ant in the Army of the United States on November 11,1942. 


Fourth: That by Report of Separation (W.D.A.G.O. 
Form 53) dated July 21, 1944, plaintiff “Reverted to In¬ 
active Status” as a First Lieutenant subject to military 
recall. 


Fifth : That plaintiff thereupon filed with Civil Service 
copies of these two War Department forms with Form 14, 
Veteran Preference Claim. United States Civil Service 
Commission Form 2842 granting plaintiff full preference 
benefits under the provisions of the Veterans’ Preference 
Act of 1944, for active duty period from February 6, 1942, 
to July 21, 1944 was issued to plaintiff in November of 1944. 


Sixth: That by letter dated the 3rd day of January, 
1945, the Adjutant General discharged plaintiff from his 
temporary commission as a First Lieutenant, Army of the 
United States. I 


Seventh : That on or about the 1st day of October, 1945, 
plaintiff received a war service indefinite appointment as 
Associate Vocational Advisor, Veterans Administration, 
New York City, P-3 at $3640.00 per annum and was pro¬ 
moted to Vocational Advisor P-4 grade at $4902.00 per an¬ 
num on or about December 15, 1946. ; 


Eighth : That thereafter plaintiff successfully competed 
in an open competitive written examination for the position 
of Vocational Advisor and was converted from a war serv¬ 
ice indefinite status to a permanent status on or about April 
25, 1948, having completed his probational period of one 
year under the war service indefinite appointment. 

Ninth: That on or about the 23rd day of September, 
1949, the defendant James E. Rossell, as Regional Director 
of the Second United States Civil Service Region, cancelled 
plaintiff’s pending applications and eligibilities existing on 
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Civil Service registers and directed that plaintiff’s 
3 services be terminated upon alleged grounds which 
subsequently were rejected on appeal by the Board 
of Appeals and Review*. 

Tenth : That by letter dated the 27th day of September, 
1949, plaintiff w*as advised that his appointment as a Psy¬ 
chologist (Vocational Advisor), P-4, was terminated effec¬ 
tive October 26, 1949, under Section 5.4 of Rule V and im¬ 
mediately placed on annual leave. 

Eleventh: That plaintiff filed an appeal with the de¬ 
fendant James E. Rossell, as Regional Director of the Sec¬ 
ond United States Civil Service Region, which appeal, how¬ 
ever, was not considered nor ruled upon but forwarded to 
the Board of Appeals and Review, United States Civil Serv¬ 
ice Commission. 

Twelfth: That defendant United States Civil Service 
Commission, Board of Appeals and Review, affirmed the 
decision of the Regional Director, Second United States 
Civil Service Region, not upon the original charges, but 
upon a new charge that there was evidence of fraud in 
plaintiff’s appointment because he answered “yes” to ques¬ 
tion 36(b) on the Form 57 when he applied for his position. 
This question asks whether the w r ords “honorable” or “sat¬ 
isfactory” were used in his Army discharge papers. 

Thirteenth: That plaintiff did not make a false and 
fictitious statement in his Civil Service application. The 
Form 2842 issued him entitled him to veterans preference. 
If he answered “no” to question 36(b) he would be contra¬ 
dicting an earlier ruling of the Civil Service Commission. 

Fourteenth : That plaintiff did not intentionally make a 
false statement of any material fact, nor did he practice 
nor attempt to practice any deception or fraud in his ap¬ 
plication in securing his eligibility or appointment. 

Fifteenth: That the action on the part of defendant 
United States Civil Service Commission, Board of Appeals 


and Review in going outside the record and conducting its 
own personal investigation was in excess of statutory juris¬ 
diction, illegal and operated to plaintiff’s prejudice 
4 and detriment in that plaintiff was denied the op¬ 
portunity of rebutting the alleged information so ad¬ 
duced. 

Sixteenth : That the determination made by defendant 
United States Civil Service Commission was conjectural, 
based on heresay evidence, arbitrary, capricious, made in 
bad faith and not based on substantial evidence. 

Seventeenth: That the charges against plaintiff were 
not specified in writing, he was not given an opportunity to 
answer or an adequate hearing, he was not given a 30-day 
notice of a proposed discharge, nor was he accorded the 
other guarantees of the Veterans Preference Act of 1944, 
and related rules and regulations of the Civil Service Com¬ 
mission. 

Eighteenth : That plaintiff has performed all his duties 
as a Vocational Advisor, etc., competently, diligently, hon¬ 
estly and always received efficiency ratings of “very good” 
for a period of four years. 

Nineteenth : That plaintiff has been ready, willing and 
able at all times to perform the duties of this job. That 
if plaintiff were restored to the register no other employee 
would be displaced as a result. 

j 

Twentieth : That no further administrative remedy or 
appeal is open to plaintiff. 

Twenty-First: That there exists between plaintiff and 
defendants herein an actual controversy, and plaintiff has 
instituted this action for the purposes, among others, of 
having the aforesaid actions of defendants in terminating 
plaintiff’s services declared null and void. 

Twenty-Second: That by reason of the premises, plain¬ 
tiff is entitled to relief against defendants under the Fed- 
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eral Declaratory Judgment Act of June 14, 1934, Title 28 
of the United States Code, Sections 2201 and 2202, 
5 and Sections 1001 to 1011 of Title 5, “Administra¬ 
tive Procedure Act.” 

Wherefore, plaintiff prays for the following relief: 

(1) That the determination made on or about the 27th 
day of September, 1949, which terminated plaintiff’s 
services as Vocational Advisor (Psychologist), Vet¬ 
erans Administration, New York Regional office be 
reviewed, annulled and vacated upon the ground that 
said determination was illegal, made in excess of 
statutory jurisdiction, arbitrary and in bad faith. 

(2) That plaintiff be reinstated to his quondam position 
as Vocational Advisor (Psychologist) Veterans Ad¬ 
ministration, New York Regional Office. 

(3) That defendants be required to pay plaintiff the sal¬ 
ary he would have earned as Vocational Advisor, etc., 
from the date of his unlawful removal. 

(4) For such other, further and different relief as to the 
Court may seem just and proper. 


6 Filed Feb. 2, 1951 

Answer 
First Defense 

The complaint fails to state a cause of action upon which 
relief may be granted. 

Second Defense 

The court lacks jurisdiction over the subject matter. 

Third Defense 

Specifically answering the numbered paragraphs of the 
complaint, defendants admit, deny, and aver as follows: 
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1. Defendants are not required to answer paragraph one 
of the complaint, insofar as an answer may be required 
this paragraph is denied. 

2. Admitted. 

3. Admitted. 

I 

4. Admitted. 

5. Admitted. Further answering paragraph five of the 
complaint, defendants aver that plaintiff was given bene¬ 
fits under the Veterans’ Preference Act of 1944 on the basis 
of his honorable discharge as a private subject to a deter¬ 
mination of his suitability for federal employment in ac¬ 
cordance with Section 2.104 of Title 5, Code of Federal 

Regulations. 

7 6. Admitted. 

7. Admitted, subject to the consideration set forth 
in paragraph five above. j 

8. Admitted, subject to the consideration set forth in par¬ 
agraph five above. 

9. Defendants deny that the grounds for termination of 
plaintiff’s services were subsequently rejected on appeal 
by the Board of Appeals and Review; the remaining alle¬ 
gations of paragraph nine are admitted. 

10. Admitted. 

11. Admitted. 

12. Defendants admit that the Board of Appeals and Re¬ 
view of the Civil Service Commission affirmed the decision 
of the Regional Director of the Second United States Civil 
Service Region. Defendants deny that this affirmance was 
on a new charge. Defendants admit that question 36(b) 
on the Form 57 which was filled out by plaintiff when he 
applied for his position, requires the applicant to answer 
whether the words “honorable” or “satisfactory” were 
used in his Army discharge papers, the remaining allega¬ 
tions of paragraph twelve are denied. 

13. Denied. 

14. Denied. 

15. Denied. 




16. Denied. 

17. Denied. 

18. Admitted. 

19. Defendants are without information sufficient 
8 to form a belief as to the truth or falsity of the alle¬ 
gation that plaintiff has been ready, willing and able 
at all times to perform the duties of the job from which he 
was dismissed. The remaining allegations of paragraph 
nineteen are denied. 

20. Admitted. 

21, 22. The allegations of paragraph twenty-one and 
twenty-two state conclusions of law which defendants are 
not required to admit or deny. 

Wherefore, defendants demand that the complaint be 
dismissed with costs. 

********** 

Affidavit 
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Filed Jul. 18, 1951 


State of New York 
City of New York f ss: 

County of New York J 

Samuel Kohlberg, being first duly sworn, deposes and 
says. 


1. I am the plaintiff in the above entitled action and sub¬ 
mit this affidavit in support of the instant application for 
Summary Judgment upon the ground that there is no de¬ 
fense to this action. 


2. I am a citizen of the United States and reside at 93-07 
68th Avenue, in the Borough of Queens, City and State of 
New York. 


3. On or about the 6th day of Februarv 1942, I was 
inducted into the Army of the United States as a Private 
and thereafter on the 10th day of November 1942 T was 
given an honorable discharge (YTDAGO Form 55) in order 
to accept appointment as a Second Lieutenant in the Army 
of the United States on November 11, 1942. 
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4. On November 1, 1943 I was promoted to the rajik of 
First Lieutenant. 

5. That by report of separation (WDAGO Form 53) 
dated July 21, 1944 I was “reverted to inactive status” as 
a First Lieutenant subject to military recall. Item 27 on 

Form 53 provided for a specification of the type of 
10 discharge, listing 3 boxes, “Honorable” “Dishonor¬ 
able” “Other.” None of these three boxes, was 
checked on my report of separation. 

6. In September of 1944, I executed a “Veterans Prefer¬ 
ence Claim” on Form 14 of the U. S. Civil Service Commis¬ 
sion. On the back of this form it stated “Every ex-service¬ 
man or woman claiming preference must furnish proof of 
honorable separation from the latest period of active serv¬ 
ice with the armed forces. . . . Any of the documents listed 
below will be accepted as proof provided they are dated on 
or after the date of separation from active service. . . . 

“(1). Honorable Discharge Certificate 

“(5) WDAGO Form 53, ‘Report of Separation’, pro¬ 
vided item 27 is checked to show ‘Honorable’.” 

In accordance with the instructions on Form 14 I submitted 
the Forms 55 and 53 referred to in paragraphs 3 and 5. 

7. In reply to the submission of this claim, the U. S. 
Civil Service Commission sent to me in November 1944 the 
following form: 

“united states civil service commission 
WASHINGTON 25, D. C. 

(x) 5-point preference allowed) on 
( ) Widow preference allowed) proof of 

(x) War service. 

( ) Award of campaign badge. 

“Your claim for preference has been granted, as indi¬ 
cated above, under the provisions of the Veterans’ Prefer- 
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ence Act of 1944. The evidence, if any, received with your 
claim is returned. 

“Please submit this form, in claiming preference benefits 
with any later application which you may file with the Com¬ 
mission or with any of its regional offices. 

“Samuel Kohlberg 172-69 Highland Avenue 

Branch of service ... Army 

Grade ... 1st Lt. 

Serial No. . . .0.1000.797 

Active Duty from . . . 2-6-42 to 7-21-44 
11 Jamaica, New York Name of veteran 

(If claim is by widow). 

U. S. Civil Service Commission.” 

8. In November 22, 1944 the Second U. S. Civil Service 
Region issued a Notice of Rating granting me an eligible 
rating of S4.00 P. in the examination for Vocational Ad¬ 
visor. Five point veterans preference was granted to me 
in this notice of rating. 

9. On January 3,1945 the Adjutant General wrote to me: 

“By direction of the President, you are discharged 
effective this date from your temporary commission 
as 1st Lieutenant, Army of the United States.” 

10. On September 28, 1945 I received from the Second 
L T . S. Civil Service Region another notice of rating which 
granted to me five point military preference. 

11. On the first day of October 1945 I received a war 
service indefinite appointment as Associate Vocational Ad¬ 
visor, Veterans Administration, New York City, P-3 at 
$3640 per annum and was promoted to Vocational Advisor, 
P-4, $4902 per annum about December 15, 1946. 

12. On December 17, 1946 I filed Standard Form 57 of 
the U. S. Civil Service Commission applying for a perma- 
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nent appointment as Vocational Advisor. Under question 
36(b) I answered “yes” to the question “Is the word ‘hon¬ 
orable’ or the word ‘satisfactory’ used in you discharge or 
separation papers to show the type of your discharge or 
separation?” The instructions for answering this question 
read as follows: \ 


12 


“If your answers to this question (No. 36) indicate 
that you are entitled to Veterans Preference, such pref¬ 
erence will be credited in the examination. If appointed, 
you will be required to furnish to the appointing officer, 
prior to entry on duty, official evidence of separation 
from your latest period of active service in the armed 
forces o ftlie United States during time of I war. 
Do not submit proof of discharge or separation with 
this application. 


5 > 


13. Having competed successfully in an open competitive 

i 

examination for this position I was converted from a war 
service indefinite status to a permanent status on or about 
April 25, 1948. I was not required to serve a probational 
period, as I had completed a probational period of one year 
under the war service indefinite appointment. I occupied 
this permanent status position until October 26, 1949 when 
the appointment was terminated. 

14. By letter dated September 7, 1949 I was directed to 
appear before a representative of the U. S. Civil Service 
Commission, and bring with me information in regard to 
my marital status and discharge from the military service. 
At this interview I was asked questions about incidents 
which occurred over 25 years earlier and which had no rela¬ 
tion to topics referred to in the letter of September 7. I 
was not given the opportunity to present affidavits, exhibits, 
or argument on the points, or opportunity for explanation. 

15. On or about September 23, 1949 the following letter 
was written to my superior in the Veterans Administration: 



“ (Confidential—Personnel) 

Manager 
Regional Office 
Veterans Administration 
252 Seventh Avenue 
New York, New York 

“Dear Mr. Reichert: 

“Reference is made to the case of Mr. Samuel 
Kohlberg (born June 5, 190G) employed as Vocational 
Advisor in your Agency under a competitive appoint¬ 
ment, which "was forwarded to this office for Record 
Check and inquiry under Executive Order 9835. 

“This case has been processed under Executive 
Order 9835, Part I, Section 3, and no derogatory infor¬ 
mation regarding loyalty was received. However, the 
record check and inquiry conducted by the Commission 
disclosed the following seriously derogatory informa¬ 
tion concerning this incumbent. 

13 “On his application he claimed conferment of an 

M.A. degree, whereas, although he completed the 
necessary courses, he never received this degree. On 
his loyalty questionnaire he denied ever using an 
alias, whereas, he used the surname Heckler when 
arrested in 1925. He failed to admit that he was dis¬ 
charged from his Army commission on January 3, 
1945 under other than honorable conditions. The Com¬ 
mission received other information which indicated that 
he did not measure up to the standards of character 
and fitness maintained for the position he holds. 

“Mr. Kohlberg was given an opportunity to explain 
the above, at which time he admitted he was investi¬ 
gated by the Army because he made false statements 
regarding his qualifications and marital status and 
improperly drew” subsistence allowance. His reply is 
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not considered satisfactory. In reaching a decision his 
entire record was considered. 


“Because of the above all of Mr. Kohlberg’s pending 
applications and eligibilities existing on Civil Service 
registers have been cancelled. 

“Your agency is instructed to terminate his services. 

“In effecting such action, the provisions of Part 9, 
Section 9.102 of the Civil Service Rules and Regulations 
need not be followed since this removal is requested 
by the Commission under Section 5.4 of Rule |V. If 
Mr. Kohlberg wishes to appeal this decision ox your 
Agency wishes to reopen the case, the appeal must be 
received by this office within thirty days after date of 
receipt of this letter. Please be advised that if no 
appeal is received within the thirty-day period removal 
must be effected immediately thereafter. However, if 
an appeal is submitted, your Agency may, in its dis¬ 
cretion, retain the employee in the service pending the 
outcome of the appeal, with appropriate notice to this 
office. I 


‘ ‘ This office should be informed of the effective date 
of termination by forwarding copy of official personnel 
action. The application submitted by your Agency is 
being retained in the Commission’s hies and Mr. 


Kohlberg’s Official Personnel Folder should be 
to that effect. 


noted 


Sincerely yours, 

James E. Rossell 
Regional Director 


A copy of this letter was handed to me on the 27th day of 
September 1949, in the office of the Personnel Manager. 
On October 3, 1949, I received another copy by mail from 
the 2nd Civil Service Regional Director. 
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14 16. On September 27,1940 the Personnel Officer of 
the Veterans Administration in New York also 

handed me in his office the following letter: 

“Confidential 
To: Samuel Kolilberg 

Thru: Chief, Vocational Rehabilitation and Educa¬ 
tion Division 
Subj : Termination. 

“1. The Regional Director, Second United States Civil 
Service Region, has instructed the Manager of this 
office to terminate your services. A copy of the letter 
is attached for your information, notwithstanding the 
fact that you should have received a copy of the same 
on September 26, 1949. 

“2. Y"ou are advised that your appointment as a Psy¬ 
chologist (Vocational Advisor), P.4, will be terminated 
effective close of business October 26, 1949 under Sec¬ 
tion 5.4 of Rule V. Y"ou will be carried on annual leave 
from the close of business this date thru October 26, 
1949. 

Frank A. Sawyer 
Personnel Officer” 

15 17. On October 26, 1949 the Veterans Administra¬ 
tion executed Standard Form 50 “Notification of 

Personnel Action” removing me from my position as Voca¬ 
tional Advisor (Psychologist), effective close of business 
that date. Under item 13 “Remarks” on that form it was 
stated “Permanent Status.” 

18. T received a “Payroll Change Slip” Form 1126a 
which stated under remarks “Removal, Permanent, Effec¬ 
tive October 26, 1949 cob.” 

19. On October 15,19491 filed an appeal with the Regional 
Director of the Second United States Civil Service Region. 
In this appeal I requested an oral hearing, if a favorable 
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decision could not be issued on the written record. This 
appeal was not considered or ruled upon but forwarded to 
the Board of Appeals and Review, United States Civil Serv¬ 
ice Commission. 

20. In reply to my appeal, I received the following letter; 
six months from the date of my appeal: 

“March 15, 1950 

“Mr. Samuel Kohlberg 
93-07 68th Avenue 
Forest Hills, New York 

! 

“Dear Mr. Kohlberg: j 

“Reference is made to your appeal from the action 
taken by the Commission’s Second Regional Officte in 
cancelling your applications and eligibilities in Civil 
Service examinations and requesting the Veterans 
Administration to terminate your services as Voca¬ 
tional Advisor because of false and misleading state¬ 
ments in your Civil Service papers. j 

“The Board of Appeals and Review of this office has 
given careful consideration to the entire record in your 
case including the supplemental evidence you have pre¬ 
sented and information received through a recent 
personal investigation. In your application for ap¬ 
pointment with the Veterans Administration you 
answered “Yes” to the following question: 

“ ‘36(b) Is the word ‘honorable’ or the word ‘satis¬ 
factory’ used in your discharge or separation papers 
16 to show the type of your discharge or separation?” 

The information on hand concerning your separation as 
an officer in the military service discloses that such 
separation does not entitle you to imply that it was 
either honorable or satisfactorv. In view of the fact 
that had the true circumstances been known concerning 
this separation there is a possibility that you would not 
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have received your appointment with the Veterans 
Administration, the Board feels that the adverse action 
taken by the Second Regional Office was warranted and 
that there is no basis for reversal of such action. 

“You have requested a personal hearing if no change 
is made in the previous decision reached in your case. 
In view of the foregoing information it does not appear 
that a personal hearing would serve any useful pur¬ 
pose. However, if you desire to come to Washington 
at your own expense and will advise the Board within 
ten days of receipt of this letter the approximate date 
convenient to you a definite date and hour will be 
scheduled for you. 

Very respectfully, 

John F. Edwards, Chairman 
Board of Appeals and Review ’ ’ 

21. Being denied any oral hearing other than one in 
Washington at my own expense, I was forced to make my 
appearance in that manner. Accordingly on June 8, 1950 
my case was presented orally to the Board of Appeals and 
Review in Washington by my attorney. 

22. As a result of the oral hearing, the Board of Appeals 
and Review confirmed its own decision of March 15, 1950 
and the action of the Second Regional Office of the Civil 
Service Commission by letter dated July 14, 1950 reading 
in part as follows: 

“. . . Consideration has been given to the fact that 
vou were issued a certificate showing allowance of 

v VT? 

5-point preference because of your honorable discharge 
as an enlisted man from the Armv of the United States. 
However, in view of the circumstances surrounding 
your separation as an officer and the correspondence 
you have had with the Adjutant General’s Office in 
regard thereto, it may not be concluded that there was 
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no false statement on your part in your positive an¬ 
swer to the question inquiring as to whether the words 
‘honorable’ or ‘satisfactory’ were used in discharge or 
separation papers issued to you. Therefore, the; Com¬ 
mission has affirmed the action of the Second Regional 
Office in rating you ineligible for Vocational Ad- 
17 visor and requesting your removal on the ground that 

evidence of fraud is shown in connection with your 
appointment in the Veterans Administration. 

i 

“While the foregoing action has been affirmed it has 
been decided that as your record subsequent to your 
separation from the military service appears to be clear 
any applications you may file in current examinations 
will be accepted subject, of course, to whatever investi¬ 
gation is deemed advisable. In executing such applica¬ 
tions you are cautioned to give an accurate and 
complete account of your separation as an officer with 
the Army of the United States.” 

23. For a period of 4 years I performed all of my duties 
as a Vocational Advisor, competently, diligently, honestly, 
and always received efficiency ratings of “very good” dur¬ 
ing that period. I also received an in-grade promotion in 
August 1948 while serving under my permanent status 
appointment. 

24. At the time I was dismissed from the Veterans Ad¬ 
ministration I was earning $54S2.S0 per year. Were it not 
for the wrongful removal, I would have earned from Octo¬ 
ber 27, 1949 through October 5, 1950 approximately $ 5500 . 

25. There is no further administrative remedy or appeal 
open to me. 

26. My dismissal was accomplished in violation of law. 
I did not make a false statement of any fact material or 
otherwise, nor did I practice, nor attempt to practice any 
deception or fraud in my application. There was no reason 
nor motivation to answer all questions in my application 
in any manner or form other than was done by me. 

V V 
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27. The onus of establishing fraud is on the defendants. 
They have failed to meet the burden. The documentary 
evidence annexed herewith irrefutably disproves any fraud¬ 
ulent intent. The violation is flagrant and self-evident and 
indicates complete disregard for Congressional Acts and 
Civil Service procedures. 

28. There is no defense to this action. The answer should 
be stricken and Summary Judgment granted in my favor. 

18 Samuel Kohlberg 

********** 

19 Filed Jul. IS, 1951 

Motion of Plaintiff for Summary Judgment 

Comes now the plaintiff, Samuel Kohlberg, by his 
attorneys, Culbertson, Briggs and Pendleton and Samuel 
Resnicoff, and moves this Honorable Court for a summary 
judgment in his behalf and for cause of this motion says: 

1. There is no genuine issue as to any material fact as 
shown by the pleadings herein and the affidavits filed 
herewith. 

2. That plaintiff is entitled to a judgment as a matter of 
law. 

3. That plaintiff was removed from the classified civil 
service unlawfully. 

4. That for reason this Honorable Court is referred to 
the Points and Authorities attached hereto. 

********** 

21 Filed Aug. 23, 1951 

Defendant’s Cross Motion for Summary Judgment 

Pursuant to Rule 56 of the Federal Rules of Civil 
Procedure, defendant moves the Court for summary judg¬ 
ment, upon the pleadings and affidavits on file, on the ground 
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that there is no genuine issue as to any material fact and 
the defendant is entitled to judgment as a matter of law. 

* • * *. • • • • * | • 

22 Affidavit 

In Support of Defendant’s Motion for Summary 

Judgment 

City of Washington ) _ I 

District of Columbia \ ss * 

William C. Hull, being duly sworn, deposes and says: 

1. 1 am Executive Assistant to the United States Civil 
Service Commissioners. 

2. I have caused a review to be made of the official files 
and records of the United States Civil Service Commission 
to ascertain the action taken by the said Commission in the 
case of plaintiff Samuel Kohlberg who was separated from 
his position of Vocational Advisor, P-4, Veterans Adminis¬ 
tration, New York, New York, effective October 26, 1949, 
by reason of the action of the Commission’s Second Re¬ 
gional Office, whereby the said plaintiff was rated as 
ineligible on suitability, and the Veterans Administration 
was therefore instructed to separate the said plaintiff from 
the service. 

3. The official files and records of the United States Civil 
Service Commission reveal that plaintiff Samuel Kohlberg 
■served as Vocational Advisor, effective October 1, 1945, 
with the Veterans Administration, New York, New York, 
under a war service appointment and that the said plaintiff 
did not thereby acquire a competitive civil service status. 

The plaintiff then applied for and competed in an 

23 open competitive examination for the position of Vo¬ 
cational Advisor and under date of March 15, 194S, 

received notification from the Board of U. S. Civil Service 
Examiners, Veterans Administration, Branch Office No. 2, 
346 Broadway, New York 13, New York, to the effect that 
he had received eligible ratings for the P-3 and P-4 Grades 
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of Position as Vocational Advisor. Tliis notice of rating, 
sent out under date of March 15, 1948, a copy of which is 
attached hereto as Exhibit No. 1, noted on its face that the 
eligible rating assigned to the said plaintiff was “subject 
to inquiry.” 

4. The files and records of the United States Civil 
Service Commission reveal further that effective April 27, 
1948, the plaintiff Samuel Kolilberg received a conditional 
conversion under the provisions of Section 2.113 of the Civil 
Service Regulations (5 C.F.R. 2.113) conditionally granting 
him a competitive status in the position of Vocational Ad¬ 
visor, P-4. The certificate of this conditional conversion, 
a copy of which is attached hereto as Exhibit No. 2, bore 
on its face the notation that the conversion was “subject 
to investigation” thus reserving to the Commission the 
right to rate the said plaintiff on the element of suitability 
in accordance with the provisions of Section 2.104 of the 
Civil Service Regulations (5 C.F.R. 2.104) which, at that 
time, provided as follows: 

§ 2.104. Disqualifications of applicants. (a) An 
applicant may be denied examination and an eligible 
may be denied appointment for any of the following 
reasons: 

(1) Dismissal from employment for delinquency or 
misconduct. 

(2) Physical or mental unfitness for the position for 
which applied. 

(3) Criminal, infamous, dishonest, immoral, or noto¬ 
riously disgraceful conduct. 

(4) Intentional false statements or deception or 
fraud in examination or appointment. 

(5) Refusal to furnish testimony as required by § 5.3 
of Rule V. 
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24 (6) Habitual use of intoxicating beverages to excess. 

(7) Reasonable doubt as to loyalty to the United 

States Government. ! 

(8) Any legal or other disqualification which makes 
the applicant unfit for the service. 

5. A regular confidential suitability investigation of 
plaintiff Samuel Kohlberg was conducted by Investigators 
of the United States Civil Service Commission, and certain 
derogatory information touching on the said plaintiff’s 
suitability for Federal employment in the competitive civil 
service was discovered. An Investigator of the said Com¬ 
mission then brought these matters to the plaintiff’s atten¬ 
tion and gave the said plaintiff an opportunity to present 
his explanation of this derogatory information in a special 
hearing held in New York City, on September 7, 1949. A 
copy of the report of this special hearing is attached hereto 
-as Exhibit No. 3. 

G. The entire confidential report of the suitability investi¬ 
gation of plaintiff Samuel Kohlberg was then considered in 
the Commission’s Second Regional Office, in accordance 
with regular procedures, and the Regional Director, in a 
decision of September 23,1949, rated the plaintiff ineligible 
on suitability, cancelled his pending applications and exist¬ 
ing eligibility on Civil Service Registers, and under the 
conditions included in the conditional conversion certificate 
of April 27, 1948 (see Exhibit No. 2), instructed the Veter¬ 
ans Administration to separate the said plaintiff from the 
service. This decision was transmitted to the Manager of 
the New York Veterans Administration Regional Office, in 
a letter of September 23, 1949, a copy of which was sent 
to plaintiff Samuel Kohlberg. A copy of the Regional 
Director’s letter of September 23, 1949, is attached hereto 
as Exhibit No. 4. 

7. The Second Regional Office of the United States Civil 
Service Commission then received written notification from 
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the Personnel Officer of the New York Veterans Adminis¬ 
tration Office, that in accordance with the instructions set 
forth in the letter of September 23, 1949 (Exhibit 
25 No. 4), the plaintiff Samuel Kohlberg was to be 
separated, effective at close of business, October 26, 

1949. 

8. The plaintiff Samuel Kohlberg then sent three letters, 
dated October 15, 1949, addressed to the Regional Director 
of the Commission’s Second Regional Office, and requested 
“reconsideration or an appeal and request for hearing 
under appropriate authority.” These letters were accom¬ 
panied by numerous exhibits relating to the derogatory 
information that had been previously brought to the plain¬ 
tiff’s attention by the Commission’s Investigator in the 
hearing of September 7, 1949 (see Exhibit No. 3). In view 
of the nature of the request of the plaintiff Samuel Kohlberg 
for reconsideration, appeal, or hearing, the entire file was 
then transmitted to the Commission’s Board of Appeals 
and Review in Washington, D. C., for consideration. 

9. The entire file of plaintiff Samuel Kohlberg as trans¬ 
mitted by the Commission’s Second Regional Office was 
then given careful consideration by the Board of Appeals 
and Review of the United States Civil Service Commission. 
The said Board decided that it would be well to conduct a 
further investigation to ascertain whether or not the plain¬ 
tiff Samuel Kohlberg would have had reason to know that 
his discharge from the Army on January 3, 1945, was not 
under honorable conditions. The entire file was then sent 
hack to the Commission’s Second Regional Office in New 
York City to conduct further investigation which involved 
an inspection of the confidential records of the Department 
of the Army. 

10. The Investigation directed by the Board of Appeals 
and Review of the United States Civil Service Commission 
was then conducetd, and the entire file was then returned 
to the Board of Appeals and Review for consideration. In 
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the meantime, the plaintiff Samuel Kohlberg and his attor¬ 
ney had contacted the Board of Appeals and Review and 
had submitted certain additional exhibits to be considered 
in connection with the appeal of the said plaintiff. 

11. After careful consideration of the entire record, 
26 including the numerous exhibits submitted by the 
plaintiff Samuel Kohlberg, the Board of Appeals 
and Review of the United States Civil Service Commission 
then reached its decision, which was an affirmation of the 
previous decision of the Regional Director of the Commis¬ 
sion’s Second Regional Office. A copy of the letter of 
March 15, 1950, which transmitted this decision to plaintiff 
Samuel Kohlberg is attached hereto as Exhibit No. 5. In 
tins letter the Board of Appeals and Review, among other 
things, notified the said plaintiff that if he desired to come 
to Washington, D. C., and appear before the Board for a 
hearing, such hearing would be granted. 

12. Plaintiff Samuel Kohlberg then sent a letter to the 
Board of Appeals and Review, requesting that he be granted 
a hearing and offering to appear in Washington, D. C., for 
such purpose. He also filed a personal appeal with a United 
States Civil Service Commissioner regarding his case. Copy 
of the Commissioner’s reply and and analysis of the case 
of the said plaintiff, as set forth in a communication of 
April 7, 1950, is attached hereto as Exhibit No. 6. 

i 

13. The personal hearing of plaintiff Samuel Kohlberg 
before the Board of Appeals and Review of the United 
States Civil Service Commission was then scheduled to be 
held at 2:00 P.M., Friday, May 5, 1950. The Commission 
received a letter from a Edward Markowitz, Esq., stating 
that he had been retained as counsel by plaintiff Samuel 
Kohlberg, and requesting that the hearing tentatively 
scheduled for May 5, 1950, be continued to a later date in 
order to give him a reasonable opportunity to acquaint 
himself with the proceedings. 


i 
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14. The request of plaintiff’s attorney for the continuance 
was granted and the hearing was rescheduled to be held 
June 8, 1950, at 10:00 A.M. The hearing was held at this 
time before the Board of Appeals and Review of the United 
States Civil Service Commission. 

15. The entire record of the case of plaintiff Samuel 
Ivolilberg was then given careful reconsideration by the 
Board of Appeals and Review of the United States Civil 

Service Commission, and was given personal con- 
27 sideration by the Civil Service Commissioners. The 
Commissioners’ action in this instance has been re¬ 
corded in the Official Minutes of the Commission as Minute 
3, of July 14, 1950. A copy of which is attached hereto as 
Exhibit No. 7. 

16. The final decision of the United States Civil Service 
Commissioners in the case of plaintiff Samuel Kohlberg, 
which affirms the findings of the Second Regional Office was 
then transmitted to the said plaintiff by a letter of July 14, 
1950, a copy of which is attached hereto as Exhibit No. 8. 
This completed the administrative action of the United 
States Civil Service Commission on the finding that plain¬ 
tiff Samuel Kohlberg was ineligible on the element of suit¬ 
ability and under the condition attached to his conversion 
to a competitive civil service status should be removed 
from the service. 

William C. Hull 
William C. Hull 

Executive Assistant 

**•••***## 

30 Opinion of the Court 

The Court: This plaintiff took the Civil Service Commis¬ 
sion examination for appointment as Vocational Advisor. 
He was rated eligible for that position, quote “subject to 
investigation.” He then received notice of appointment 
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entitled “Notification of Personnel Action,” which stated, 
“subject to investigation.” 

Thereafter an investigation was made by the Civil Serv¬ 
ice Commission, and as a result of that investigation the 
Civil Service Commission notified the Veterans Administra¬ 
tion to separate this plaintiff from its service. 

The plaintiff then took an appeal to the regional office 
of the Civil Service Commission, and appealed from the 
decision of that body to—? 

Mr. Kovner (interposing): To the Board of Appeals and 
Review. 

The Court: What is it? 

Mr. Kovner: And he appealed to the Board of Appeals 
and Review. 

The Court: And he appealed to the Board of Appeals and 
Review, the highest judicial body in the Civil Service Sys¬ 
tem. Is that correct? 

Mr. Kovner: Yes, sir, and then to the Commissioner’s 
Office. 

31 The Court: And then to the Commissioner’s Office. 

All appeals were decided adversely to him. 

The determination of the Civil Service Commission as to 
plaintiff’s suitability is certainly not subject to judicial 
review. 

I believe he is not entitled to the guarantees of the Vet¬ 
erans Preference Act because that applies to permanent or 
indefinite preference eligibles employed in the Civil Seryice, 
who have completed a probationary period or trial period. 

Now, plaintiff has completed that period but he has not 
met a condition of his employment, namely, “subject to 
investigation.” 

I am of the opinion that he was not a permanent prefer¬ 
ence eligible employed in the Civil Service, and I therefore 
grant the motion of the defendant for summary judgment 
and deny the motion of the plaintiff for summary judgment. 

(Thereupon the instant hearing was concluded.) 

* « • # # * # • *'• 
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STANDARD row* 301* MUTT) 

unitcdstatb 
CIVILS f RVICC COMMISSION 
OCTONCN tM 


VETERANS ADMINISTRATION 


/>>-*> 


NOTIFICATION OF PERSONNEL ACTION 


I. NAME (MR.-MI»-MIB.-nKT-MIOOLeamAL-LAST) 

i DATE Of BIRTH 

y JOURNAL OR ACTION 

B 

4. DATE 

Mr. Samuel Kohlberg 

6-5-06. 


1 

4-27-48 


5 NATURE OF ACTION (use STANDARD TERMINOLOGY) 

Conversion to Competitive Status 


Vocational Advisor 
P-210-4 $4902 p.a. 


Regional Office 

Vocational Rehabilitation and 

Education Division 

Nev York , N.Y. 


A EFFECTIVE DATE 7. CIVIL SERVICE OR OTHER LEGAL AUTHORITY 

C.S.Cert.HT5BC-3•107-19,Dtd 
4-27-48 26-48.Bd of USCS Hammers,. 

vra A JLr\ 


1 a. position title 


*. SERVICE. GRADE. 
SALARY 


10. ORGANIZATIONAL 
DESIGNATIONS 


It. HEADQUARTERS 


Vocational Advisor 
P-210-4 $4902 p.a. 


Regional Office 

Vocational Rehabilitation and. 

Education Division 


| X I FICED_ 
■1 REMARKS 


Hev York , K.Y. 

nX I field 


_ | | DEPARTMENTAL _ | IZ FIELD OR DEPT L | _ j -A. | FIELD _ | 

By change from War Service Indefinite. 

Probationary period completed as of effective date of Conversion. 
Subject to Investigation. 


DEPARTMENTAL 


& 


krakk a. sawyer, (J 


15 VCTCRAN S PPEFCRtNCE _ 

NG*£ > FT. ' 10 K>*r WWII WW.OTHP, 

! o«SA0 wire wioow 

i l i i _j_|_ 

UK RACE' '* AP,>H0PF<IAriC>N S&E VA 1948 

I | F"0M 

! TO 


KRAHK A. SAWYER, ' 
Personnel Officer^/ 

M. SIGNATURE OR OTHER AUTHENTICATION 
! 16 POSITION CLASSIFICATION ACTION 
\ am ! vice ' i. a. ] next I 3006-5^0 
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34 Exhibit No. 3 

Copy ! 

REPORT OF INTERVIEW AND SPECIAL HEARING 

Applicant: Samuel Kohlberg A/K/A—Heckler 

Address: 9307 68tli Avenue, Forest Hills, New York 

Conducted at: Federal Building, New York City. 
Conducted by: Harold J. Degenhardt, Investigator ; 


Mr. Kohlberg, your voluntary appearance here today has 
been requested in order to afford you an opportunity to 
answer questions concerning information which has been 
received by the U. S. Civil Service Commission relative to 
your application. As you may be aware, your appointment 
to the Federal Civil Service is subject to investigation. 
During this discussion you are invited to make any state¬ 
ments or offer any evidence regarding matters to be dis¬ 
cussed which will fairly present your side of the question. 
This interview will be recorded for the use of the Commis¬ 
sion in the final determination of your case and upon your 
request a copy of the report of interview will be furnished 
you. 

It is the practice of the Commission to conduct these in¬ 
terviews under oath. Do you have any objection to taking 
an oath? 

Answer: No. 

(Oath administered.) 

Question: What is your full name? 

Answer: Samuel Kohlberg. 

Question: Where and when were you born? 

Answer: New York City—June 5,1906. 

Question: What is your present address? 

Answer: 9307 - 68th Ave., Forest Hills, N.Y. 

Question: By whom are you presently employed, what 
is your position, and what is the length of time you have 
been so employed? 
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Answer: US Veterans Administration, 252 7th Avenue, 
NYC. Vocational Advisor; Oct. 1,1945. 

1. You were requested to bring with you your Army Dis¬ 
charge papers. May I see them please. 

35 Answer: I wish to show you a copy of Honorable 

Discharge from the United States Army dated No¬ 
vember 10, 1942. This w^as my discharge “for the conveni¬ 
ence of the government’’ in order to accept appointment 
as 2nd Lt. and active duty in the Army of the United States. 
Mv enlisted serial number was 32198724. 

On November 11, 1942 I received an appointment as 2nd 
Lt. AUS. My serial number at that time was A-01000797. I 
submit this letter for your review and it shows that it was 
given me at the Adjutant General’s school, Fort Washing¬ 
ton, Maryland. 

After my Commission I was assigned to duty in Iceland 
with Headquarters, Iceland Base Command. I arrived in 
Iceland on June 17,1943. I was promoted to 1st Lieutenant 
on November 17,1943. All of this duty was under a Colonel 
Charles Barry, Adjutant General’s Office. Shortly after 
this, on December 17, 1943, I received a new commanding 
officer. On December 31,1943,1 received an excellent rating 
from this officer. On February 13, 1944, Colonel Knight, 
with whom I had been having difficulty due to a clash in per¬ 
sonalities, told me he had a report of investigation on me 
and “was going to fix me.” At the time he told me it was a 
report conducted by the FBI. I know he had received this 
report in June of 1943 for he stated this in papers which 
he presented in order to have me reclassified. The papers 
were turned over to the Inspector General who conducted 
an investigation regarding my marital status and certain 
statements made by me at the time of my attendance at 
Officer Candidate School. The Inspector General ruled that 
I was entitled to draw subsistence allowance. This was one 
of the reasons for the investigation. The other was con¬ 
cerned with my making a careless statement regarding the 
possession of a PhD although I did at that time have three 
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years of graduate work and more than qualified for this 
degree. The Inspector was not as much concerned with 
this as he was with my drawing subsistence. I did not 
receive anything in writing hut was told to correct my pay 
voucher accordingly (I had been drawing subsistence on the 
basis of being married whereas I was only entitled to draw 
for iny dependent child). I was told that I had been cleared 
as far as this particular investigation was concerned. I 
only had to make a correction of my voucher and did not 
have to pay anything back to the government. At the 
completion of this investigation, I preferred counter charges 
against Colonel Knight based on a feeling that he had dis¬ 
liked me since the time I came to Iceland. This was based on 
my knowledge of his statement appearing in the reclassifica¬ 
tion record to the effect that he had tried to stop my promo¬ 
tion because of a personal dislike. As a result, the IG 
conducted an investigation and called Col. Knight in to 
examine the complaint I had made. The final result was 
that the IG recommended reclassification proceedings 
against me. Knowing the procedure to be followed in the 
reclassification of officers, I felt that the IG did not perform 
his duties impartially and prejudiced by his association 
and friendship with Col. Knight and as a junior Officer I 
just did not stand a chance. Shortly after this I left 
Iceland to go to England for the purpose of appearing 
before the reclassification board. There the board recom¬ 
mended that I be returned to the States. I returned here, 
Ft. Dix, on June 10, 1944 to await reassignment or relief 
from active duty. On July 21, 1944, I received my orders 
relieving me from active duty. I don’t have a copy of these 
special orders, however the orders did not say why I was 
being relieved nor did it indicate that I was being separated 
under other than honorable conditions. Of course from my 
knowledge of reclassification procedure, this separation 
was due to the reclassification board’s recommenda- 
36 tion and that the separation was not granted under 
other than honorable circumstances. In fact I was 
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anticipating recall to active duty. I had written a letter to 
the AG requesting recall to active duty for I wanted to 
continue to serve my country in time of war. I even re¬ 
quested that I be returned to active status however I re¬ 
ceived my application back with the endorsement “not 
favorably considered. ’’ I felt at this time that this decision 
must have been based on the recommendation of the re¬ 
classification board. I still did not think that my separation 
had been granted under anything other than honorable 
conditions. On January 3,1945 I received a letter from the 
Adjutant General’s Office informing me that I was dis¬ 
charged as of that date, from my temporary commission as 
First Lieutenant, Army of the United States. 

In 1948, because of my feeling that 1 had been unjustly 
dealt with as an officer I requested that the Adjutant Gen¬ 
eral issue me a certificate of service. After a review of my 
request, I was notified that my request was not favorably 
considered at that time. 

To date I have no copy of my certificate of service which 
is granted to officers in lieu of a discharge. The letter which 
I received, and which effected my separation from the 
Army, did not in any way indicate the reason for my separa¬ 
tion nor the nature of my discharge. 

I am submitting at this time, several letters having to do 
with my Army service. I request that these letters be re¬ 
turned to me after they have served their purpose. 

After my separation in 1944, I received a letter from the 
Draft Board and I reported and informed them of my sepa¬ 
ration and at that time submitted a copy of the special order 
pertaining to my release from active duty. I believe I was 
given the classification of 3C which I understood to be the 
classification for those having served in the armed forces. 
T believe that after my final separation in 1945, I received 
a notice from my draft board advising me that my classifi¬ 
cation had been changed 4 something. I do not know what 
this classification meant and I made no attempt to find out. 
My attitude at that time was that after my rejection, I did 
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not want to get back into the army and I did not care how 
I was classified. I insist that at no time was I informed 
that my separation or draft board classification was to 
indicate that I had been separated under other than honor¬ 
able conditions. 

2. You were also requested to bring with you your marri¬ 
age certificates and any related papers. May I see them 
please. 

Answer: I do not have any available copy of my first 
marriage certificate however I was married to Helen Schan 
on September 3rd or 4th, 1933, in Manhattan. The license 
was obtained at Brooklyn several days before the marriage. 
I lived with my first wife for about 2U >—3 years at 85th 
Street, Bensonhurst, Brooklyn. I had one child from this 
marriage, Ira Kohlberg, born October 1934. I lived with 
her at the above address until some time in 193G, then, due 
to incompatibility, we both decided that a separation was in 
order. I had no intention of taking divorce action at any 
time. We did not go into court for any formal separation. 
She contacted me on several occasions for the purpose of 
effecting a reconciliation. When this was not agreeable, 
she suggested we obtain a divorce. I had no intention of 
going through with any divorce proceedings, however! she 
persuaded me saying it would be easy for me and I would 
not even have to appear in Court. She instituted di- 
37 vorce proceedings by having me speak with an in¬ 
vestigator who she had hired to try to influence me. 
I told him that I had no intention of going through with 
the divorce. I heard nothing else until I wrote from Ice¬ 
land during Feb. 1944, to my attorney, asking him to check 
into my marital status. He located a copy of the divorce 
decree on file in Brooklyn and mailed it to me in Iceland. 
This was the first indication I had that my first wife had 
divorced me. While the decree says that I was directed to 
contribute to my son’s support in the amount of $10.00 per 
week, I did not hear anything to this effect until 1944 and as 
a. result never made any payments at any time. No action 




34 


was ever taken against me for my failure to make these 
payments. While the decree has me as the defendant on 
charges of adultery, I know nothing forming the basis of 
the charges nor was I ever presented with the charges. 
When I filled out my Draft Board Questionaire in 1940. 
I stated that I was married, for I did not have a legal 
separation at that time. Whdle we were seeing each other 
occasionally, we were not living together at that time. 
During the time I was an officer in the USA, I never con¬ 
tributed to her support or the child’s support. 

After I learned of the existence of the divorce decree, 
and having obtained a copy of it, I remarried in Iceland on 
April 2f>, 1944. I married Nan Petrina Eoge. I attach a 
copy of this marriage to my statement and ask that it be 
returned to me after it has served its purpose. From tin's 
marriage I have had one child, Doris Samuel Kohlberg, 
born Nov. 20, 1944, in Iceland. There is also a step¬ 
daughter, Katla Roge, an issue of my wife’s first marriage. 

3. The Commission has received information indicating 
that you have sometimes been known by the surname— 
Ileckler. What comments do you wish to make concerning 
this. 

Answer: During my public school days (1912-1920), 1 
was known as Samuel Kohlberg. This is my correct name. 
From 1915-1932, my mother operated a house furnishing 
and hardware store located at 125 South Road, Jamaica, 
N.Y. This store was operated under her maiden name, 
Heckler, and she was addressed as—Mrs. Heckler. Through 
identification, my two sisters and myself, adopted our 
?nother’s maiden name—Heckler, and continued to use this 
name for about ten years. (1920-1926). I attended school 
under my true name, Kohlberg. I believe my first chauf¬ 
fers license which I took out approx, during 1924, was under 
He name Heckler. I was even arrested in Mineola under 
the name of Heckler during 1925. I stopped using the name 
of Heckler in 1926 and never used it again. 
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4. On an application dated February 4,1947, for the posi¬ 
tion of \ ocational Advisor, you indicated that you received 
an MA degree from Teachers College in 1934. The Com¬ 
mission has received information indicating that the MA 
degree was never conferred upon you. What comments do 
you care to make concerning this. 

Answer: This is true. I can explain it as follows: the 
difference in having the degree conferred is the payment of 
the fee of $20.00. My school record will show that all re¬ 
quirements were successfully completed with the exception 
of the payment of $20.00. While I took the courses for the 
degree and passed them successfully, I never made formal 
application for the degree and it was never conferred on me 
however I understand that it will be at any time I make 
application. On the application referred to, it was 
38 purely a question of interpretation on my part. 

Since I had successfully completed the requirements 
of an MA degree, I thought I was perfectly right in indi¬ 
cating that I received the MA degree for it was simply a 
matter of making formal application and paying a $20.00 
fee. I did not do this with any intent to deceive. 

5. On the same application dated February 4, 1947, you 
answered Question =36, part “b” in the positive, indicat¬ 
ing that the word “honorable” or “satisfactory” was used 
on your discharge or separation papers to show the type 
of discharge or separation. What comment do you wish to 
make concerning this. 

Answer: In filling out the form £57 mentioned, I was 
making reference to my discharge received at the comple¬ 
tion of my enlisted service. My answer to this question 
was not meant to include my Commissioned service for I 
had never received any indication as to whether or not my 
service was honorable or otherwise. It is true however that 
I included the dates of my Commissioned service iand 
showed my entire service as Feb. 6, 1942-July 21, 1944. I 
had previously filed these papers with the Civil Service 
Commission and they had given me the above dates. I was 


just following the dates as given to me by the Commission 
and insist that there was no attempt on my part to deceive 
the government. 

6. On the same application you indicated that you had 
been arrested during 1925 in Mineola, N. Y. Please give 
the full particulars concerning this arrest together with the 
final disposition. 

Answer: During the summer of 1925 I attended a car¬ 
nival in Nassau Countv with another bov my age. While 
there we met a girl who approached us and attempted to 
solicit us. We took this girl to a neighboring section and 
had sexual relations. During Dec. 1925 this girl was picked 
up by an Aid Society as a runaway. She mentioned that 
she had had sexual relations with my companion. He was 
arrested and subsequently gave my name as being with him 
at the time. I was arrested during Dec. 1925 and taken to 
Mineola Court and pleaded guilty to the charge of second 
degree assault and rape. As a result of the investigation 
Tuade by the Court Probation Officer, it was determined that 
I had gotten into bad company. During Feb. of 1926, I 
was given a suspended sentence and placed on probation 
for one year. This is the only time I was arrested. I was 
arrested under the name of Heckler. 

I have read this statement consisting of eight pages, each 
of which T have initialed. This statement is true and com¬ 
plete to the best of my knowledge and belief. 

/s/ Samuel Kohlberg 

9307 - 6Sth Avenue 
Forest Hills, New York 

Subscribed and sworn to before me this 7th day of Sep¬ 
tember 1949 at New York, N. Y. 

/s/ Harold J. Degexhardt, 

Inv. 




37 


39 Exhibit No. 4 

September 23,1949 

(Confidential—Personnel) 

Manager 
Regional Office 
Veterans Administration 
252 Seventh Avenue 
New York, New York 

Dear Mr. Reichert: 

Reference is made to the case of Mr. Samuel Kohlberg 
(born June 5, 1906) employed as Vocational Advisor in 
your Agency under a competitive appointment, which was 
forwarded to this office for Record Check and inquiry un¬ 
der Executive Order 9835. 

This case has been processed under Executive Order 
9835, Part I, Section 3, and no derogatory information re¬ 
garding loyalty was received. However, the record check 
and inquiry conducted by the Commission disclosed the 
following seriously derogatory information concerning this 
incumbent. 

On his application he claimed conferment of an M.A. 
degree, whereas, although he completed the necessary 
courses, he never received this degree. On his loyalty ques¬ 
tionnaire he denied ever using an alias, whereas he used the 
surname Heckler when arrested in 1925. He failed to ad¬ 
mit that be was discharged from his Army Commission on 
January 3, 1945 under other than honorable conditions. 
The Commission received other information which itidi- 
cated that he did not measure up to the standards of char¬ 
acter and fitness maintained for the position he holds. 

Air. Kohlberg was given an opportunity to explain the 
above, at which time he admitted he was investigated by 
the Army because he made false statements regarding his 
qualifications and marital status and improperly drew sub¬ 
sistence allowance. His reply is not considered satisfac¬ 
tory. In reaching a decision his entire record was con¬ 
sidered. 


i 
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Because of the above all of Mr. Kohlberg’s pending ap¬ 
plications and eligibilities existing on Civil Service reg¬ 
isters have been cancelled. 

Your agency is instructed to terminate his services. 

In effecting such action, the provisions of Part 9, Section 
9.102 of the Civil Service Rules and Regulations need not 
be followed since this removal is requested by the Commis¬ 
sion under Section 5.4 of Rule V. If Mr. Kohlberg wishes 
to appeal this decision or your Agency wishes to reopen 
the case, the appeal must be received by this office within 
thirty days after date of receipt of this letter. Please be 
advised that if no appeal is received within the thirty-day 
period, removal must be effected immediately thereafter. 
However, if an appeal is submitted, your Agency may, in 
its discretion, retain the employee in the service pending 
the outcome of the appeal, with appropriate notice to this 
office. 

40 This office should be informed of the effective date 
of termination by forwarding copy of official per¬ 
sonnel action. The application submitted by your Agency 
is beimr retained in the Commission’s files and Mr. Kohl- 
benr’s Official Personnel Folder should be noted to that 
effect. 

Sincerely yours, 

James E. Rossell 
Regional Director 

cc: Mr. Samuel Kohlberg 

41 Exhibit No. 5 

Dear Mr. Kohlberg: 

Reference is made to your appeal from the action taken 
by the Commission’s Second Regional Office in cancelling 
your applications and eligibilities in Civil Service Exam¬ 
inations and requesting the Veterans Administration to ter¬ 
minate your services as Vocational Advisor because of 
false and misleading statements in your Civil Service 
papers. 
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The Board of Appeals and Review of this office has given 
careful consideration to the entire record in your cash in¬ 
cluding the supplemental evidence you have presented' and 
information received through a recent personal investiga¬ 
tion. In your application for appointment with the Vet¬ 
erans Administration you answered “Yes” to the follovr- 
ing question: 

“36(b) Is the word “honorable” or the word “satis¬ 
factory” used in your discharge or separation papers 
to show the type of your discharge or separation?” 

The information on hand concerning your separation as an 
officer in the military service discloses that such separation 
does not entitle you to imply that it was either honorable 
or satisfactorv. In view of the fact that had the true cir- 
cumstances been known concerning this separation there is 
a possibility that you would not have received your ap¬ 
pointment with the Veterans Administration, the Board 
feels that the adverse action taken by the Second Regional 
Office was warranted and that there is no basis for reversal 
of such action. 

You have requested a personal hearing if no change is 
made in the previous decision reached in your case. In 
view of the foregoing information it does not appear that 
a personal hearing would serve any useful purpose. How¬ 
ever, if you desire to come to Washington at your own ex¬ 
pense and will advise the Board within ten days of receipt 
of this letter the approximate date convenient to you a 
definite date and hour will be scheduled for you. 

Very respectfully, 

John F. Edwards, 

Chairman Board of Appeals 
and Review 
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42 Exhibit No. 6 

Dear Mr. Kohlberg: 

I am referring to your letter of March 25, 1950 in regard 
to your appeal from the action taken by the Commission’s 
Second Regional Office in rating you ineligible for the posi¬ 
tion of Vocational Adviser and requesting the Veterans Ad¬ 
ministration to terminate your services because of false and 
misleading information in your Civil Service papers. 

Our Board of Appeals and Review has reviewed your 
case again together with the representations made in your 
recent letter to me and in the letter of March 22, 1950, ad¬ 
dressed to the Board of Appeals and Review. The orig¬ 
inal finding of ineligibility was based on misrepresenta¬ 
tions made by you concerning education and use of an alias, 
as well as failure to furnish accurate information in re¬ 
sponse to Question .*16(1)) in your application, Form 57. The 
Board reports that it did not consider the first two features 
standing alone sufficiently material to warrant a finding of 
ineligibility but based its decision on vour failure to fur- 
nish a truthful report concerning the character of your sep¬ 
aration from the military service as an officer. 

In your recent letter to the Board you appear to imply 
that the wording used in section (b) of Question 36 would 
justify an affirmative answer if an applicant has one dis¬ 
charge or separation in which the word “honorable” or 
“satisfactory” is used, even though he had been discharged 
or separated on other occasions from the military service 
under questionable circumstances. The Board reports that 
your argument does not, in its opinion, constitute a sound 
basis for a change in the decision communicated to you in 
the letter of March 15, 1950. 

Due to previous commitments it is not possible to sched¬ 
ule a hearing for you during the first week of April. How¬ 
ever, a hearing has been scheduled for 2:00 P.M., Friday, 
May 5, 1950. At that time please present this letter to the 
Board’s receptionist in Room 140 of the Commission’s main 
building, 7th and F Streets, X. W., Washington, D. C. 
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If for any reason you will be unable to appear on the 
scheduled date please advise the Chairman of the Board of 
Appeals and Review as early as possible. 

Sincerely yours, 

Frances Perkins 
Commissioner 

43 Exhibit No. 7 

3. Samuel Kohlberg, Vocational Advisor, Veterans Ad¬ 
ministration, New York, New York—Suitability. 

Mr. Kohlberg appealed from the action taken by the Sec¬ 
ond Regional Office in cancelling his pending applications 
and existing eligibilities and instructing the termination of 
his services, because of false statements in his civil service 
papers. The Commission approved recommendation that 
the action of the Regional Office be affirmed, but that Mr. 
Kohlberg be permitted to file applications in current exam¬ 
inations and cautioned to give an accurate and complete ac¬ 
count when filing such applications of his separation as an 
officer of the United States Army. 

44 Exhibit No. 8 

BAR :EPT :EML 
July 14, 1950 

Copy 

Mr. Samuel Kohlberg 
93-07 68th Avenue 
Forest Hills, New York 

Dear Mr. Kohlberg: 

Reference is made to your appeal from the action taken 
by the Commission’s Second Regional Office in rating ynu 
ineligible for the position of Vocational Advisor and re¬ 
questing the Veterans Administration to terminate your 
services because of false statements in your Civil Service 
papers. 
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Careful consideration has been given to the entire rec¬ 
ord in your case including representations made in your be¬ 
half at the hearing held before the Board of Appeals and 
Review of this office on June 8, 1950. Consideration has 
been given to the fact that you were issued a certificate 
showing allowance of 5-point preference because of your 
honorable discharge as an enlisted man from the Army of 
the United States. However, in view of the circumstances 
surrounding your separation as an officer and the corre¬ 
spondence you have had with the Adjutant General’s Office 
in regard thereto, it may not be concluded that there was 
no false statement on your part in your positive answer to 
the question inquiring as to whether the words “honor¬ 
able” or “satisfactory” were used in discharge or separa¬ 
tion papers issued to you. Therefore, the Commission has 
affirmed the action of the Second Regional Office in rating 
you ineligible for Vocational Advisor and requesting your 
removal on the ground that evidence of fraud is shown in 
connection with your appointment in the Veterans Ad¬ 
ministration. 

While the foregoing action has been affirmed it has been 
decided that as your record subsequent to your separation 
from the military service appears to be clear any applica¬ 
tions you may file in current examinations will be accepted 
subject, of course, to whatever investigation is deemed ad¬ 
visable. In executing such applications you are cautioned 
to give an accurate and complete account of your separa¬ 
tion as an officer with the Army of the United States. 

By direction of the Commission: 

Very respectfully, 

E. Newton Steely, 

Acting Chairman Board of 
Appeals and Review 
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Enclosure 32846 

1. Photostat ltr 3-15-50 j 

2. Report of Separation, AGO Form 53 (copy) 

3. Invitational Travel Orders, 8-15-45 
(above submitted with your ltr 3-25-50) 

cc: Senator Herbert H. Lehman 

cc: Representative L. Gary Clemente 

cc: Atty. A. Edward Markowitz, Jamaica 5, N.Y. 

cc: 2nd Region 

• * * * # * * * * • 

45 Filed Sept. 26, 1951 j 

Order 

This case having come on for hearing on September 24, 
1951, upon plaintiff’s motion for summary judgment and 
defendants’ cross motion for summary judgment, and the 
Court having considered the pleadings with affidavits, ex¬ 
hibits, and memoranda filed by the parties and the argu¬ 
ments of counsel, it is by the Court, this 26th day of Sep¬ 
tember, 1951, 

Ordered that the defendants’ motion for summary judg¬ 
ment dismissing the complaint be and the same hereby is 
granted; and it is further 

Ordered that plaintiff’s motion for summary judgment 
be and the same hereby is denied; and it is further 

Ordered that the complaint in this action be and the 
same hereby is dismissed. 

David A. Pine 
Judge 

# * * * * * # * • • 

46 Filed Nov. 26, 1951 

Notice of Appeal 

Notice is hereby given that the plaintiff hereby appeals 
to the Court of Appeals for the District of Columbia from 
the final judgment entered in this action on September 26, 
1951. 

Edmund E. Pendleton, Jr. 

Attorney for Plaintiff 
1025 Connecticut Avenue, N. W. 
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QUESTION PRESENTED 


Whether the termination of a conditional appointment to 
a permanent position in the Federal Civil Service, subject 
to investigation and determination by the Civil Service 
Commission of the appointee’s qualifications, is subject to 
the requirements of Section 14 of the Veterans Preference 
Act, 5 U.S.C. 863, or 5 U.S.C. 652(a). 
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United States Court of Appeals 
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No. 11278 

Samuel Kohlberg, Appellant 
v. 


Carl Gray, et al., Appellees 


Appeal from the United States District Court for the District 

of Columbia 


BRIEF FOR THE APPELLEES 


COUNTERSTATEMENT OF THE CASE 

Appellant’s short statement of the case (Appellant’s 
brief, p. 2) requires one important correction. The appel¬ 
lee’s appointment was made “subject to investigation” 
(J. App. 27). It was, therefore, subject to 5 C.F.R. 2.112 
(a) and (b), infra, which authorize the summary termina¬ 
tion of a conditional appointment upon a determination by 
the Civil Service Commission that the appointee is not eli¬ 
gible for permanent appointment. 

SUMMARY OF ARGUMENT 

Kirkpatrick v. Gray, 91 App. D.C.-, 198 F. (2d) 533, 

cert. den. sub nomine, Priestly v. Donaldson, 344 U.S. 880, 
holds that a termination of a conditional appointment by 
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the Civil Service Commission is not subject to the provi¬ 
sions of Section 14 of the Veterans Preference Act, or of 
5 U.S.C. 652, and it is controlling here. 

Appellant’s case necessarily rests upon the premise that 
the termination of his conditional appointment was wrong¬ 
ful because it did not comply with the provisions of Section 
14 of the Veterans Preference Act, 5 U. S. C. 861, or of 5 
U. S. C. 652(a). These statutes refer to the discharge of 
a permanent or indefinite federal employee. But appel¬ 
lant was neither a permanent nor an indefinite federal em¬ 
ployee ; he was appointed subject to a determination, to be 
made by the Civil Service Commission within 18 months 
of his appointment of his qualifications for permanent ap¬ 
pointment. His appointment was terminated within 18 
months by order of the Civil Service Commission, which 
determined that he was not eligible for permanent appoint¬ 
ment. The decision in Kirkpatrick v. Gray, supra, is di¬ 
rectly in point and fully controlling. 

ARGUMENT 

The facts of Kirkpatrick v. Gray, supra, are on all fours 
with the facts of the case at bar. The facts in the Kirk¬ 
patrick case are summarized in the opinion of the Court 
as follows: 

“ Kirkpatrick, after being in G-overnment employ¬ 
ment without competitive Civil Service status, was 
transferred in May 1948 to a position as Legal Exam¬ 
iner, Veterans’ Administration, ‘Subject to check of 
records and such investigation as is necessary.’ This 
transfer was described as ‘conversion to competitive 
status.’ Because he was a veteran with past govern¬ 
ment service he was credited with “Probational period 
of one year completed” in accordance with a regulation 
of the Civil Service Commission, 5 C.F.R. 2.113 (b). In 
December 1948 he was reassigned as an Organization 
and Methods Examiner. Though this reassignment was 
marked “Permanent” it was also marked: “Subject 
to loyalty check and such investigation as may be neces- 
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sary. ’ ’ In February 1949 he was dismissed by direction 
of the Civil Service Commission because an investiga¬ 
tion by the Commission discovered a “fraudulent” 
statement in his application for appointment. (198 F. 
(2d) at. 533-534) 

The undisputed facts show that the appellant in the case 
at bar likewise first held a position without competitive 
Civil Service, having been given a war service appointment 
as Vocational Adviser, Veterans Administration on Octo¬ 
ber 1, 1945. (J. App. 19) On April 27, 1948, after competi¬ 
tive examinations, he was converted to competitive status, 
(J. App. 27). Because appellant was a veteran with past 
Government service, he was also.credited with “probation¬ 
ary period completed as of effective date of conversion, ’’ 
in accordance with a regulation of the Civil Service Com¬ 
mission, 5 C.F.R. 211.3'(b). (J. App. 27) This conversion 
was not marked “permanent” but it was marked “subject 
to investigation” (J. App. 27). On September 27, 1949, 
appellant was removed from his position by order of the 
Civil Service Commission on grounds of unsuitability or 
ineligibility for permanent appointment (J. App. 14). This 
dismissal was made by direction of the Civil Service Com¬ 
mission, because an investigation by the Commission dis¬ 
covered a false statement in appellant’s application for 
appointment (J. App. 29, 37). 1 

The question presented in the Kirkpatrick case was 
whether the termination of a conditional appointment was 
subject to the provisions of Section 14 of the Veterans 
Preference Act, 5 U.S.C. 863. This Court held that Section 
14 did not apply, saying: 

“Since the appointments of these men were subject 
to the results of investigations to be made within a 
limited time, they were not permanent or indefinite. 

i Appellant was given an opportunity to explain the il derogatory informa¬ 
tion ’ ’ against him (J. App. 29-36); the decision of the Regional Director of 
the Civil Service Commission (J. App. 37) was affirmed, after a hearing, by 
the Board of Appeals and Review (J. App. 42), and by the Commission it¬ 
self. (J. App. 41) 
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Accordingly the men were not “ permanent or indefinite 
preference eligibles” and their completion of proba- 
tionary or trial periods did not entitle them to the 
benefits of § 14 to those preference eligibles who besides 
having completed a probationary or trial period are 
“permanent or indefinite ”, Congress directly recog¬ 
nized that those who have completed a probationary 
or trial period are not necessarily permanent or 
indefinite. 

The public interest appears to require that many 
appointments be made without waiting for necessary 
investigations to be completed. It plainly requires 
that appointments so made be conditional on the results 
of the investigations. Section 11 of the Veterans Pref¬ 
erence Act, 58 Stat. 390, 5 U.S.C. 860, provides that 
“The Civil Service Commission is hereby authorized 
to promulgate appropriate rules and regulations for 
the administration and enforcement of the provisions 
of this Act.” Section 19 of the Act, 58 Stat. 391, 5 
U.S.C. 868, provides that “It shall be the authority and 
duty of the Civil Service Commission in all cases under 
the classified civil service to make and enforce appro¬ 
priate rules and regulations to carry into full effect 
the provision, intent, and purpose of this Act ...” A 
regulation of the Commission, 5 C.F.R. 2.112, provides 
that “Appointments may be subject to investigation. 
(a) In the following types of appointments investiga¬ 
tion designed to further establish the individual’s 
qualifications may be made at any time within eighteen 
months of the personnel action and removal may be 
ordered bv the Commission if such investigation dis- 
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closes that the individual is disqualified for Federal 
employment, and all such appointments shall be con¬ 
sidered as subject to this condition: (1) Original 
Probationary. ... (7) Conversions from excepted, war 
service indefinite, or temporary indefinite appointments 
to competitive appointments, (b) The condition ‘sub¬ 
ject to investigation’ shall expire automatically at the 
end of eighteen months ...” Another regulation, 
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5 C.F.R. 2.104, includes among reasons for denial of 
appointment “Intentional false statements or decep¬ 
tion or fraud in examination or appointment.” (193 F. 
(2d) at 534, 535) 


It is doubtful whether appellant can claim a violation of 
5 U. S. C. 652 (a) here, since he alleged only a violation of 
Section 14 of the Veterans Preference Act, and the Court 
below passed only on the alleged claim. (S/App. 5, 24) 
But, in any case, it is clear that if the appellant is not 
a “permanent or indefinite preference eligible,” em¬ 
ployed in the Civil Service, or in any department or 
agency of the Federal Government, within the meaning of 
Section 14 of the Veterans Preference Act, he is not a 
“person in the classified Civil Service of the United States” 
within the meaning of 5 U.S.C. 652(a). Bailey v. Richard¬ 
son, 86 App. D.C. 248, 256, 182 F. (2d) 46, 54, affirmed 
by an equally divided court, 343 U.S. 918. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the judgment of the District Court granting defend¬ 
ant’s motion for summary judgment, and denying appel¬ 
lant’s motion for summary judgment, and dismissing the 
complaint in this action, should be &-Ff . 
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